












claims upon which relief can be granted as a matter of law in their Claims II-VI . We 

therefore dismiss those claims. 

Furthermore, because we determine that Defendants' motions to dismiss for 

lack of jurisdiction pursuant to Rule 12(b)(l) were addressed by Judge Rozier in his 

Amended Order dated March 14, 2019, and because this matter was referred to the 

panel based upon Plaintiffs' facial challenge to the constitutionality of S .L. 

2018-144, we will not take up the issue of Plaintiffs' standing here. 

Motion for Preliminary Injunction 

Upon considering the pleadings, the parties' briefs, and the submitted 

affidavits and other supporting material, the majority of this panel agrees with 

Defendants that Plaintiffs have failed to demonstrate a likelihood of success on the 

merits of their sole remaining claim that enactment of S.L. 2018-144 violated their 

Article I, Section 19 equal protection rights. Therefore, Plaintiffs are not entitled to 

a preliminary injunction. 

For the foregoing reasons, Defendants' motions to dismiss are DENIED as to 

Plaintiffs' Claim I and GRANTED as to Plaintiffs' Claims II, III, IV, V, and VI. 

Plaintiffs' motion for a preliminary injunction is DENIED. 

This the {_Q_ day of July, 2019. 

Nathaniel J. Poovey, Superior Court Judge 

Vince 
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Judge O'Foghludha, concurring in part and dissenting in part. 

Judge O'Foghludha agrees with the rest of the panel that Defendants' 

motions to dismiss should be denied as to Plaintiffs' Claim I and granted as to 

Plaintiffs' Claims II-VI; however, Judge O'Foghludha would grant a preliminary 

injunction on Plaintiffs' first claim. While recognizing that the State has a 

legitimate interest in preventing voter fraud and increasing voter confidence in the 

integrity of elections, see Crawford v. Marion Cty. Election Bd., 553 U.S. 181 (2008), 

and indeed the State must implement laws mandating photographic identificati on 

pursuant to Sections 2 and 3 of Article VI of the North Carolina Constitution, the 

State has no legitimate interest in passing enabling legislation containing 

provisions already adjudicated to discriminate against minority voters, and that are 

likely to have a disproportionate impact on such voters, per the decision in North 

Carolina State Conference of the NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016). 

The Fourth Circuit in McCrory held that North Carolina's prior photographic 

ID law, denominated as H.B. 589 from the 2013-2014 Session, was passed with 

discriminatory intent, as that legislation excluded government-issued 

identifications (public housing and public benefit IDs) used disproportionately by 

African-American voters. McCrory , 831 F.3d at 235-36. Yet, these same forms of 

identification were again excluded in S.B. 824. Evidence presented to this Court, 

and considered solely on the issue of an injunction, confirms that the exclusion of 

these forms of identification from a list of acceptable forms of photographic ID 
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would again disproportionally affect African-American voters, and this Court sl 10uld 

so hold. 

Further, all parties agree that the only data on the impact of various forms of 

photographic ID voter requirements before the General Assembly during its 

consideration of enabling legislation pursuant to the Constitutional amendmen.t 

was the same data used to pass H.B. 589-data that the Fourth Circuit held was 

used to disproportionately impact African-American voters . The legislature is 

therefore charged with knowledge that the exclusion of legitimate forms of 

government IDs such as public housing and public benefit IDs is discriminatory. A 

seemingly neutral law may be facially invalid under these circumstances, S.S. 

Kresge Co. v. Davis, 277 N.C. 654 (1971), and intent may be shown by either direct 

or circumstantial evidence in these circumstances, Vill. of Arlington Heights v. 

Metro. Haus. Dev. Corp., 429 U.S. 252 (1977). 

Applying the Arlington Heights factors, namely that this law will likely bear 

more heavily on one race than another, and because of the current law's historical 

background and the sequence of events leading to its passage (the comparison with 

H.B. 589 and the passage of S.B. 824 between an election and the seating of those 

elected), Judge O'Foghludha would hold that Plaintiffs have shown a reasonable 

probability of success on the merits, A.E.P. Indus., Inc. v. McClure, 308 N.C. 393 

(1983), and that the issuance of an injunction is necessary to protect Plaintiffs' 

rights during the litigation. In weighing the equities for and against an injunction, 

Judge O'Foghludha would hold that the reasonable likelihood of disproportionate 
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impact on minority voters would outweigh the likelihood of actual in-person vo1ter 

fraud, as the risk of the latter, based on historical data, approaches zero. Furth.er, 

the implementation of photographic voter ID pursuant to the constitutional 

amendment has already been delayed by further legislation until 2020, and thee 

likelihood of voter confusion between disparate methods of in-person voting in 2019 

and 2020 would be obviated by the preservation of the status quo during the 

pendency of this litigation. See Brinson Bell Dep. 74-75, 78-79. Any disruption of 

efforts by the State Board of Elections to prepare for the ultimate implementation of 

some kind of photographic voter ID can be accommodated by this Court by the 

crafting of flexible exceptions to injunctive relief, such as allowing for the continued 

updating of the State's SEIMS system and the continued development of internal 

SBOE policies relevant to photographic voter ID. See State Defs.' Resp. to Pls.' Mot. 

for Prehm. Inj. 13. 

Michael J. O'Foghludha, 
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